STATE OF VERMONT
HUMAN SERVI CES BOARD
In re Fair Hearing No. 16, 362

)
)
Appeal of g

| NTRCDUCTI ON

The petitioner seeks to expunge fromthe record a
deci sion of the Departnment of Social and Rehabilitation
Services to substantiate reports that he sexually abused his

m nor stepdaughter.

FI NDI NGS OF FACT

1. Sonetinme in 1995 S. W, who was then a fifteen-year-
old girl, began psychol ogi cal counseling, along with her
not her, as part of her participation in a famly crisis
program Her counseling was precipitated by S.W’s suicidal
verbalizations. For the |last couple of years, S.W had been
l[iving with her nother, stepfather and younger sister but had
recently retreated to her grandnother’s honme after claimng
physi cal abuse by her stepfather. SRS investigated the
physi cal abuse cl ainms but did not substantiate them |In the
course of the counseling, S.W reported to a psychol ogi st that

she was angry with her nother for marrying the stepfather and
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want ed her nother to return to her biological father. She
al so reported that she had been raped by a boy in her G E. D
class but told the story with a “silly affect” and with

i nconsi stent details raising questions with the psychol ogi st
about the accuracy of her statenents.?!

2. In February of 1997, S.W, who had returned to live
in her nother’s hone, reported to her social worker that she
was having sexual relations with her stepfather and had been
havi ng sexual relations with himsince she was thirteen. She
had not nmentioned this alleged sexual assault before during
any of her counseling sessions with the psychol ogist. The
soci al worker observed that S.W reveal ed these grave facts
with a light-hearted and breezy enotional tone. S.W was al so
unabl e to give any details regarding this alleged sexua
activity to the worker. At |east part of the discussion about
these all egations was attended by S.W’'s nother who angrily
denounced her clains as an attenpt to get attention by
fabricating facts. |In spite of her own uncertainty that S.W
was telling the truth, the social worker, as a nmandatory abuse

reporter felt obliged to bring these allegations to the

! Statenents made by this witness which could be construed as reflecting
general |y upon the alleged victims reputation for truthful ness are struck
fromthe record as inadm ssible to prove that the alleged victimacted in



Fair Hearing No. 16, 362 Page 3

attention of the Departnent of Social and Rehabilitation
Services (SRS) for investigation and she did so in February of
1997.

3. The case was assigned to an SRS investigator with
two years of experience in interview ng alleged victins of
abuse. She set up an interview of SSW at the SRS office that
she conducted along with a state trooper. That interview was
conducted on February 14, 1997 and was recorded on tape. The
i nvestigator asked to interview the petitioner with regard to
this matter but he declined on the advice of his attorney.
S.W’'s sister was al so interviewed but she had no information
about the likely occurrence of the allegations. S W herself
was interviewed a second tinme on March 26, 1997 by the state
trooper and the investigator. That interview occurred at
S.W'’s high school and was al so tape recorded.

4. Based upon these interviews, the SRS investigator
deci ded not to substantiate the allegations. It was her
opinion that the interviews were vague and contradictory.
However, her recommendati on was not adopted by her superiors
at SRS who felt that S.W’'s statenents were credible and

sufficient to find that her stepfather had sexually abused her

conformity with that alleged character trait for purposes of this
all egation. See V.R E. 404(a)and (b).
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by having intercourse with her over the |last three or four
years.

5. The investigator was asked at hearing to verify that
witten transcripts offered into evidence were accurate
transcriptions of the tape recordings of the two interviews
conducted with SSW The investigator had not read the
transcripts with any care and was unable to verify their
accuracy. The tapes thensel ves were subsequently submtted
i nto evidence.

6. Following the two interviews, the state trooper who
conducted a good deal of the questioning, prepared an
affidavit of probable cause based on the information in the
interviews. The trooper did not speak to the petitioner
because he refused to be interviewed on the advice of his
attorney. The focus of the crimnal investigation was on
whet her any sexual activity had occurred before S.W was
si xteen. The trooper had the tapes of the two interviews
transcribed by a state police dispatcher. The crimnal matter
was eventual |y dropped.

7. Foll owi ng these interviews, SSW went to live in a
foster home in Burlington and saw her nother and stepfat her
only on weekends. In Novenber of 1999, S.W, who was then an

adult, wanted to return to her nother’s hone but was told she
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could not unless she wote a letter to her stepfather’s
attorney confirm ng that she had made up the all egations.

8. S.W, who is now twenty, appeared and testified at
the hearing. She clainmed that she had not been abused
sexual ly or physically by the petitioner between the tine she
was thirteen and sixteen or at any other time during her life.
She renmenbers that she nade statenments to the trooper and SRS
i nvestigator in 1997 to the contrary, saying that the
petitioner had sexually abused her on a weekly basis since she
was thirteen but says now that those statenents are untrue.
She says she was notivated to tell |ies because she was angry
and wanted attention and did not know how to express her
feelings. She also agrees that she wote the letter to the
petitioner’s attorney recanting her former statements at her
nmot her’ s request but says that her repudi ation of her former
remarks is truthful.

9. The petitioner hinself denies that he sexually
abused SSW in any way and, in fact, had arranged to never be
al one with her after she nade four accusations of physical
abuse agai nst himduring 1995 and 1996. Her nother worked
during school hours only and was usually at honme when S.W was
there. He says that SSW resented his marriage to her nother

and that she was a discipline problem because she woul d not
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listen to him He says he was subjected to constant threats
by S.W that she would report himfor abuse every tinme he
tried to discipline her.

10. The tapes of the two interviews, wth S W conducted
in the winter of 1997 contradict each other. In the first
tape, S.W declared that she started having sex with her
st epf at her when she was thirteen at her home during tines when
her nother was away. She renenbered the date of the first
time because it was the week before he and her nother marri ed.
She stated that she had teased her stepfather and encouraged
the activity at first and gave sone details indicating how the
sexual intercourse took place. She stated that sexua
i ntercourse continued between them once a week for the next
four years although she had asked himto stop and that the
| ast epi sode had occurred during the previous week. She never
reported the activity to anyone because she did not want to be
| abel ed as an “idiot” and “slut”. She stated that she could
not renmenber the first tine that it happened and named vari ous
homes they had lived in as the possible site of the first
occurrence. She could not |ist the three homes in which they
had lived in chronol ogical order or cone up with any
consistent lengths of tinmes she had lived in the hones. She

al so di splayed a good deal of hostility toward her nother and
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stepfather and a good deal of jeal ousy of her sister. She
reveal ed as well that she had sexual intercourse with two

ot her persons--one, a boyfriend with whom she had sex tw ce
during the last year and two, a boy who was unknown to her who
had raped her in a girl’s bathroomal so during the | ast year.
She was sure, however, that her stepfather was the first
person with whom she had sex.

11. A second interview was conducted sone six weeks
later in order to obtain nore information about the nunber of
times there was an incident of sexual abuse before S.W turned
si xteen. Many of the sanme questions were asked at this tine.
During this session, S.W said that she thought that the first
time she had sex with her stepfather m ght have been on her
sixteenth birthday and | ater said that she was positive that
her sixteenth birthday was the first tinme. She al so described
the frequency of intercourse thereafter as once per day and
said that her stepfather was not the first person with whom
she had engaged in sexual intercourse.

12. The two tape recordi ngs made by the Departnment do
not contain persuasive evidence that the petitioner sexually
abused S.W The statenents are confused and bl atantly
contradictory with regard to essential elenments such as the

onset of the abuse and the frequency. It would be unfair to



Fair Hearing No. 16, 362 Page 8

conclude fromthemthat any sexual activity occurred between
the petitioner and SSW In addition, the circunstances
surroundi ng and preceding the claim including S.W’s open
hostility toward her nother, sister and stepfather; her
failure to report these events to her famly counsel or during
the two years they spent together; the confused accounts she
di d give her counsel or about other allegations of physical
abuse; the inability of SRS to substantiate any of the clains
of physical abuse; and S.W’'s subsequent recantation, cast
serious doubt on the credibility of her original clains of

abuse.

ORDER

The petitioner's request to expunge the record is

gr ant ed.

REASONS
Thi s decision is based upon the Departnent's concession
to the petitioner's expungenent request made on Cctober 30,
2000.
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